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Opportunity to Appeal Risk Level
By Laurie Guidry, Ph.D.

In 2004, the Appellate Court ruled in
Doe v. Pataki, that a residual pool of
approximately 9,000 sex offenders had not
been afforded the opportunity to challenge
the ratings of their Sex Offender Registration
Act level. Each of these sex offenders was
notified that he or she had the right to
request a hearing for the purpose of
modifying (presumably, lowering) his or
her level. Currently, the criminal courts of
New York are hearing thousands of cases
in which sex offenders are asking for a
re-evaluation of their level of risk of reoffending. (The Appellate Court ruled
that the New York Risk Appraisal Guide
(NYRAG), which is currently being used
in the courts across New York State, even
though critics have raised serious questions
about the adequacy of this measure.)
Currently, judges across the state are
struggling with cases in which they are
asked to assess risk of sexual recidivism.
In 1994, the Jacob Wetterling Crimes
against Children and Sexually Violent
Offender Act spawned nationwide efforts
to develop post-adjudication registration
procedures for convicted sex offenders.
The subsequent 1996 Megan’s Law
required states to establish sex offender
community notification mechanisms, the
purpose of which was to make information
about sex offenders living in the community
available to relevant parties in an effort to
maximize public safety. The states were
given considerable leeway in establishing
procedures and guidelines for determining
sex offender notification policies. The
New York Sex Offender Registration Act
(SORA) of 1995 was set forth to establish
a sound and effective process for
establishing sex offender community
notification policies within the state of
New York. In New York, a sex offender
can be determined to be at one of three
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levels of risk to the community. Their
identified levels of risk (low, moderate or
high) correspond with a notification level
of 1, 2 or 3, respectively. In most cases, the
Board of Examiners of Sex Offenders makes
a recommendation to the court regarding
a sex offender’s level of risk and threat of
harm. The court then makes the ultimate
leveling determination. The determined
notification level dictates the extent and
scope of community notification regarding
a sex offender.
The New York Sex Offender Registration
Act also mandated the Board of Examiners
of Sex Offenders to design guidelines and
processes to be utilized to determine both
an individual’s risk for sexual re-offense
and to identify the potential harm he
(or she) may pose to the community. The
New York Sex Offender Risk Assessment
Guidelines and Commentary (NY RAG)
dated November of 1997 represents the
actualization of this directive. Not unlike
risk assessment methods and processes
established in other states within the
context of sex offender registration and
notification laws, the NY RAG functions
as the means by which a registered sex
offender’s risk for sexual offense recidivism
is identified, and the scope of notification
of his or her presence in a given community
is subsequently determined. A pivotal tool
in the New York sex offender leveling and
notification process, the guidelines appear
to represent a good faith effort on the part
of the Board of Examiners of Sex Offenders
to create an informed method for identifying
sexual offense recidivism. However, more
than an informed method should be
required in making these critical distinctions
regarding a sex offender’s risk for sexual
re-offense, and there are concerns relative
to the construction and content of the NY
RAG that should be raised and addressed.
Continued on page 4
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Bonnie Zweifel and The Family and

SAVE THE

DATE!

ANNUAL CONFERENCE
In White Plains
ON MAY 5 AND 6
The Tenth Annual Conference of NYSATSA
and NYSASOSP is set for the Crown Plaza
Hotel in White Plains on Thursday and
Friday, May 5 and 6. Save the date! With
much assistance from our co-sponsor, the
Westchester County Probation Department,
and the New York State Division of Parole,
the Conference Planning Committee has
developed a well-rounded set of plenary
and workshop presentations. Professionals
of all levels of expertise will find
interesting, state-of-the-art workshops on
sex offender evaluation, treatment and
community management. Robert McGrath
will be providing a keynote address on
comprehensive approaches to sex offender
management, as well as an advancedlevel training workshop. The Honorable
Janet DiFiore will give a presentation
on reforms needed in the criminal
justice system regarding sex offenders.
Conference announcements will be
arriving in mid-March. To ensure that you
are on our mailing list, send an e-mail to:

Children’s Society of Broome County

Win Awards for Excellence

E

ach year, a highlight of NYSASOSP/
NYSATSA annual conference is the
Awards Luncheon, in which a New York
State program and a service provider
are each presented with awards for exemplary
service. The purpose of this presentation is to
assist New York State providers in identifying
mentors, those programs and individuals
whose work shows exemplary creativity and
effectiveness. At the NYSASOSP and NYSATSA
Annual Conference held in Syracuse May 6th
and 7th, the Fay Honey Knopp Award and the
Marilyn Etcheverry Awards were presented
to an exemplary treatment program and to
a dedicated and talented clinician. The Fay
Honey Knopp Award is named after one of
the earliest national pioneers in the field of
sexual offender treatment. A Quaker activist,
Fay Honey Knopp made a special contribution
to New York State by producing one of the
first studies about our State’s responses to
juvenile sex offenders – and a list of proposals
to enhance their treatment and community
safety. Given in her memory, the Award is
presented to a sex offender treatment or
supervision program which has excelled at
providing services to enhance community
safety. The 2004 Fay Honey Knopp Award
was presented to The Family and Children’s
Society of Broome County. The Family and
Children’s Society was recognized for
excellence in their more than twenty years
of providing sexual offender treatment to
the communities in the area of Binghamton.

The Family and Children’ Services of Broome
County provides victim and family treatment
in addition to offender groups (both for adults
and juveniles) and individual treatment. Their
DIAD programs provide services for youth
unable to function in the group setting.
Accepting the award on behalf of the Family
and Children’s Society of Broome County was
Program Supervisor Ronee Brimberg-Clark.
Bonnie Zweifel, MSW, a social worker
at Family Services of the Mohawk Valley,
Inc., received the Marilyn Etcheverry Award
of Excellence. This award is given annually
to the individual who has been identified
as having done exemplary work in the
field of evaluation and treatment of sex
offenders. Ms. Zweifel has worked at Family
Services of the Mohawk Valley in Utica since
1993, where she has specialized in the provision
of sex offender treatment to children, adolescents
and adults. In addition to providing services
for males, she has developed and co-facilitated
innovative treatment groups for adolescent
female perpetrators of sexual abuse and adult
female sex offenders. She was also actively
involved for over 11 years in the anti-sexual
assault movement through her work at the
YWCA’s Rape Crisis Program in Oneida County.
Nominations for the 2005 awards are now
being accepted by Conference Committee
chairperson, Ken Lau. Your recommendations
(with a brief explanation) can be sent to him
by e-mail at KenJoeLau@aol.com.

NYSASOSP@nycap.rr.com. Other inquiries
can be directed to Conference Chairperson

New Denial Assessment

Ken Lau, at KenJoeLau@aol.com.
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Tool on the Market

The “Facets of Sexual Offender Denial
Scale” (FoSOD) is written by Robert Wright,
Ph.D. and Sandra L. Schneider, Ph.D.
According to the authors, “The FoSOD
is a 66-item self-report instrument that
measures the levels and types of denial

evidenced by sexual offenders throughout
treatment. It is a reliable and valid
instrument designed for use in sexual
offender treatment programs to assist with
treatment planning as well as clinical and
community management decision making.

NYSASOSP / NYSATSA

Notes from

the President

T

his has been both a richly rewarding and highly challenging
year. In the early fall, a computer virus infected, and almost
killed, our network of seven computers. The aggressive
intruder turned off our anti-virus software, which then opened the
door to all sorts of spy-ware and other viruses. At a cost of $2400,
our seven computers were exorcised, and then protected with new
hardware and software firewalls. After a time-consuming effort,
we have been able to reconstruct our mailing list, which was one
of the many files (and back-up files) which were corrupted by the
cyber-intruders. We believe we have restored our files to their
original states. However, if you note any error in your mailing
address, please contact us with the correction(s).
In light of the resulting delays in producing and sending out our
newsletter, the Board of Directors decided to give all members of
the NYSASOSP and NYSATSA a free year of membership. All people
who were members of either organization have had their membership
extended through 2005. Membership renewal notices for 2006 are
scheduled to be going into the mail to members in September 2005.
Thank goodness, our achievements outweigh these inconveniences.
Our model demonstration project, the five-county Capital District
Coalition for Sex Offender Management, is demonstrating that
counties can enhance services by working together, in clusters,
as regional coalitions. Our management team (Noel Thomas,
Dawne Amsler-Nunziator, Bill Connors and myself) presented
an overview of the demonstration project at the national ATSA
conference in October, where it stirred quite an interest. We believe
this regional model for comprehensive sex offender management
will be shown to be an effective strategy for helping our more
rural counties to enhance the investigation, prosecution, treatment
and community supervision of sex offenders. Now in the last
twelve months of the $300,000 in grants, the project is producing a
wealth of data on sex offender management strategies. For further
information, please visit our website: www.CDCSOM.com.

Our CDCSOM project just hosted two showings of The Woodsman,
the compelling drama about a preferential child molester (Kevin
Bacon) adjusting to life in the community, as a convicted sex
offender, after twelve years incarceration. More than 300 area

Scale and subscale scores can assist
clinicians to formulate targeted strategies
and identify mal-adaptive thoughts that
may diminish an offender’s personal
accountability for their offense. The
FoSOD’s ability to differentiate between
those responsive and unresponsive to
treatment also makes it an excellent tool
to measure treatment progress.” Six
types of denial are assessed on this
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professionals attended one of the two free showings, and an hour
of discussion on sex offender re-entry issues. These discussions
focused primarily on housing, treatment, supervision and
vocational issues, and generated a collaborative spirit among
workers in the various Capital District agencies which address
these concerns. As increasingly more Level 3 sex offenders are
put onto the DCJS website, more communities are objecting to
the presence of these sex offenders. New York State has received
recently a substantial federal grant to assist with the clarification
and resolution of re-entry problems. I predict that we all are going
to be learning a lot more about this issue in the near future.
The NYS Alliance of Sex Offender Service Providers and the NYS
chapter of the Association for the Treatment of Sexual Abusers are
gearing up for a dynamic spring in the legislature. Our leadership
is coordinating with the NYS Coalition Against Sexual Assault, the
state’s largest victim advocacy organization, to provide testimony
on needed reforms. We continue to hope that our legislators create
the option of life-time probation or parole for high-risk sex
offenders, as a cost-effective alternative to civil commitment.
Our Board of Directors has had some changes. Coming onto
the Board for three-year terms are: Stuart Joseph, LCSW, Candice
Cleveland, LCSW, Ellen Guinard, LCSW, Noel Thomas, MA, and
Howard Rothstein, PhD.. This year, we said farewell (and thanks)
to Jim Potter, LCSW, who served several years as Treasurer, and
Terry Tamer, who had served as Vice President until his retirement
in early 2004. Our Vice-President, George Brown, MSW, is due to
step into the President role in May 2005. Sharon Doane, LCSW,
of Poughkeepsie has now started in her term as Treasurer.
Finally, let me bring your attention to a few new resources. Our
Statewide Directory of Sex Offender Service Providers (juvenile
and adult sex offenders) can be found on the www.CDCSOM.com
website. If you wish to be added to the Directory, or to change
information that is already listed, please contact us. This document
is dynamic, in that changes will be posted about once per month.
Readers may also wish to review the report released recently
by the Bureau of Justice Statistics, entitled “Recidivism of sex
offenders released from prison in 1994.” It can be found at:
www.ojp.usdoj.gov/bjs/ abstract/ rsorp94.htm. At that same site,
readers can also find a fine research paper on “re-entry trends.”
I hope you continue to enjoy your involvement in this challenging
and exciting field. We are making a difference!
Richard M. Hamill, Ph.D.

scale, including “Refutation of the
Evidence,” Denial of Extent,” Denial of
Intent,” Assertion of Victim Desire,”
Denial of Planning,” and “Denial of Risk
of Relapse.” There are also thirteen
subscales that identify specific types of
thinking that contribute to the main
scales. There is an unlimited use scoring
software included in the purchase price,
as well as the “Professional Manual,”

booklets and scoring sheets. For more
information, view on the web at
www.capestrategies.com/
pro.html or phone 813-963-7226.
(The editor would like to thank Gary Hook,
NY State OMH for contributing this link.)
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Doe v. Pataki: continued from cover article

CONSTRUCTION
According to the Risk Assessment
Guidelines and Commentary (1997), the
NY RAG is identified as “an objective
assessment instrument” with the goal of
capturing both future risk of sexual offense
recidivism and harm. It is derived from the
guidelines developed earlier by the State of
New Jersey in its enactment of Megan’s
Law. In the development of the NY RAG,
along with mandated considerations, factors
associated with sexual re-offense recidivism
were gleaned from the literature and input
was provided by an array of individuals
associated with the sex offender field.
Numerical values were assigned to the
fifteen factors identified, with risk being
determined by calculating the total points
an individual acquired, (i.e. 70 points or
less=Level I; 71-109=Level 2; and, above
110= Level 3). However, this somewhat
informal process falls seriously short of the
procedure required to establish a reliable
and valid objective assessment tool.
An objective measure has well-defined
and fixed scoring procedures. The NY RAG
has mandated override criteria and allows
for departure from the procedure “if special
circumstances warrant” (p.4). The mandated
individualized approach purported in the
guidelines to allow for the exercise of
independent judgment and expertise merely
serves to further erode the objectivity of the
NY RAG. In the formal construction of a
measure, the purpose of the measure must
be clearly specified. The NY RAG purports
two purposes, to identify the risk of a
repeat sexual offense and to identify the
level of threat an individual poses to public
safety. The terms “recidivism” and “threat”
are two key constructs that do not appear
to have been either operationally defined
in the guidelines or investigated relative to
their construct validity. For example, by
sexual recidivism do the guidelines mean
an additional accusation, a re-arrest or a
re-conviction? What about plea bargains?
Over what time frame is re-offense
considered? And what precisely is meant
by the term “threat”? Whereas the term
‘re-offense’ is found often in the empirical
literature, usually to connote a second
conviction, there is little reference to the
term ‘threat.’ Perhaps this is because there
is no professional consensus regarding the
degree of harm caused by different offenses.
Is one hurt more by being the victim of an
4
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exhibitionist or by being the victim of a
voyeur? Is forced oral sexual contact
inherently more or less harmful than forced
penile penetration? Of course, degree of
harm to the victim must be assessed on a
case by case basis. However, there does not
appear to be empirical support for making
generalizations about the degree of harm
caused by different sexual acts, except in
the most general terms, and certainly no
empirical support for quantifying the degree
of harm caused by various types of sexual
offenses. Finally, are the two constructs of
‘recidivism’ and ‘threat’ overlapping or
mutually exclusive and how does the
NY RAG capture either (or both) of these
distinctions or commonalities?
In the formal construction of an assessment tool, determining its reliability and
validity is essential to the viability of a
given measure. Neither the reliability of the
NY RAG, (the degree of consistency of the
measure), nor its validity (the degree to
which it accurately measures what it is
suppose to measure, i.e. recidivism and
threat) appears to have been scientifically
examined or substantiated. While the
appendix to the guidelines indicates that
the NY RAG was tested “against a large
sample of cases to insure that accurate
results were produced,” it is not at all clear
what procedures were used or what is
meant by “accurate results.” Does it mean
that the measure accurately predicted that
those identified as Level 3’s demonstrated
higher risk for sex offense recidivism and
threat than those identified as Level 2’s
or Level 1’s? Or, does it mean that the
individuals who actually scored sex
offenders using the NY RAG came up
with similar scores?
Another troubling issue is the lack of
clarity regarding the statistical procedure,
if any, that was used to determine the
numerical values assigned to each factor.
While the New Jersey measure upon which
the NY RAG is based, at least provides a
rationale and a mathematical formulation
for the weighting of their criteria, the
NY RAG does not. The statistical rationale
for the number of points awarded for each
factor, and for the weighting of elements
within each factor of the NY RAG appears
arbitrary. The NY RAG gives no statistical,
mathematical nor other rationale for the
point values assigned to the factors
identified.

Similarly, the statistical rationale for
determining who is at low, medium and
high risk is undefined, and seemingly
inconsistent with strategies used in other
states. Many states currently use an
actuarial sex offender risk assessment
instrument known as the Static-99, which
was developed by the Canadian federal
government (Hanson and Thornton, 1999).
Among the several available sex offender
risk assessment instruments, the Static-99
predicts sex offender recidivism with a
measurable degree of accuracy, hence its
adoption for use by several states. Many
states consider the most dangerous 10 to
20 percent of sex offenders as meriting
classification as “Level 3”or highest risk
classification. Early research on the
STATIC-99 suggests that 12 percent of the
sample population fell in to the high risk
category. In New York State, the designation
of “Level 3” as determined by the NY RAG
is given to 54 percent of convicted sex
offenders. Unfortunately, the NY RAG gives
no rationale for this significant departure
from the more commonly accepted risk
distributions.
Finally, and perhaps most importantly,
the NY RAG is based upon outdated
literature. Since the NY RAG’s inception in
1995, seminal research on factors associated
with sex offender recidivism has been
produced (Hanson & Bussiere, 1998,
Hanson and Morton-Bourgon, 2004, Harris
and Hanson, 2004). In addition, researchers
have produced significant improvement in
actuarial measures of sex offense recidivism
(i.e., Static-99). These more contemporary
and better-validated empirical efforts point
to the weaknesses inherent in the NY RAG.
Some of the factors of the NY RAG are
now known to have no predictive utility
whatsoever. Critical elements, which are
now known to be among the most potent
predictors, are not included.
In support of the view that the NY RAG
requires further examination, the State of
New York Division of Criminal Justice
Services requested assistance from the
federal government for further evaluation
of the NY RAG. According to the grant
proposal Project Abstract, “The NYS
Division of Criminal Justice Services is
requesting $223,108 to support a collaborative
effort that will. . .(d) strengthen the validity
of the classification system employed by
the Board of Examiners of Sex Offenders.”

NYSASOSP / NYSATSA

This grant proposal, which subsequently
was funded by the federal government in
2004, noted that the funds were to be used,
in part, for “assessment of the classification
model employed by the Board of Examiners
of Sex Offenders.” Specifically, the authors
noted, “The assessment may identify
(1) critical information that is currently
not being utilized in the classification of
sex offenders and (2) methods of weighing
information to provide a more accurate
measurement of risk.”
Sex offender service providers may be
able to assist the Court by helping judges
to understand the limitations of the NY
RAG. The Doe v. Pataki decision mandates
that the Court use the NY RAG as a guideline. However, judges are allowed to depart
from the risk levels suggested by the
NY RAG. Many evaluators around the state
are using more widely-accepted measures,
ones with an empirically-demonstrated high
level of predictive utility (e.g., the Static-99
or Minnesota Sex Offender Screening
Tool – Revised version) to supplement
the NY RAG.
The purpose of the second part of this
article, in the next edition of The Alliance,
is to provide the reader with an understanding of the strengths and shortcomings
of the NY RAG, toward the goal of
having the Courts make more accurate
determinations of sex offender risk of
recidivism and danger. In short, if the
resources necessary to protect the
community from high-risk sexually
dangerous predators must be applied to
54 percent of all rated sex offenders
(i.e., all who are rated Level 3), our current
resources are not adequate. On the other
hand, if the most dangerous predators can
be differentiated from those who pose far
lower risk, the community safety resources
can be targeted to those who require the
greatest degree of supervision and
surveillance.

A REVIEW OF NEW YORK
RISK ASSESSMENT
GUIDELINES FACTORS
A brief review of the individual factors
identified in the NY RAG can serve
to highlight some of the concerns that
they raised.

Category I: Current Offenses
Factor 1: Use of violence
Used [sic] of forcible compulsion . . +10
Inflicted physical injury . . . . . . . . . . +15
Armed with dangerous
[sic] instrument. . . . . . . . . . . . . . . . . . +30
The way that Factor 1 is constructed
would suggest that a sexual perpetrator
who physically harmed their victim presents
at half the risk for future re-offense and
harm than a sex offender who had a
weapon in their possession but did not
use it in the commission of their sexual
crime. There is no covergent evidence in
the current literature to support these
particular distinctions or the relative
weighting of these distinctions in the NY
RAG. There is no clear statistical rationale
or articulated basis to claim, for example,
that an individual armed with a weapon
is three times more likely to re-offend and
harm their victim than someone who used
forcible compulsion and twice as likely to
re-offend as someone who inflicted injury
against their victim. This weakness in
the “test” construction of the NY RAG,
(i.e., that there is no clear explanation
of how the designers of the measure
“weighted” these factors and no statistical
basis for doing so indicated) is evident
and proves problematic throughout an
examination of the measure.
While there is an override noted in the
guidelines for Factor 1 which indicates,
“if an offender caused serious physical
injury or death…he is presumptively
level 3.” (SORA, 1997, p. 7), there is no
operational method for determining what
does or does not constitute “serious
physical injury”.
It is important to note that extant
literature does suggest that being convicted
of a non-sexual violent crime at the time of
the index offense is related to an increase
in an individuals’ long-term risk for
recidivism. However, when this factor is
utilized in efforts to predict future risk of
re-offense, it is done so within the context
of an actuarially based assessment measure
with examined validity and reliability.
In addition, the operational definition of
the factor is not based upon arbitrary
distinctions among the type of violent
behaviors to be included but relies on
distinction already found in the law.
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Factor 2: Sexual Contact with the victim
Contact over clothing . . . . . . . . . . . +5
Contact under clothing. . . . . . . . . +10
Sexual intercourse, deviate intercourse
or aggravated sexual abuse . . . . . +25
The operational definition of “sexual
contact over and under the clothing” is
not clearly articulated in the guidelines
regarding Factor 2. As written, one could
possibly interpret tickling or changing
a diaper as sexual contact. Even more
problematic is the fact that Factor 2 has
no current empirical basis for being
correlated with an increased risk for
sexual offense recidivism in the literature
in the field. As a matter of note, many of
the factors identified in these guidelines
are based upon dated literature, ranging
from as early as 1976 to 1997. These
references are included, but not directly
cited relative to the foundation for
different factors found in the NY RAG,
and they pre-date an important and
seminal piece of research completed
by Hanson and Bussiere in 1998.
(see: Predicting Relapse: A Meta-Analysis
of Sexual Offender Recidivism Studies) The
results of the Hanson & Bussiere research,
which is based upon a meta-analysis of 61
studies which examined a total of 23,393
sexual offenders, fails to suggest that
touching a victim over or under their
clothing has any significant relationship
to an individual’s risk for sexual offense
recidivism.
Factor 3: Number of victims
Two . . . . . . . . . . . . . . . . . . . . . . . . . . . . +20
Three. . . . . . . . . . . . . . . . . . . . . . . . . . . +30
The way Factor 3 is presented suggests
only that having three victims during the
index offense is more strongly predictive
of sexual offense recidivism and threat to
the community than having two victims.
Current literature does not support this
factor as highly salient in determining
long-term risk for sexual re-offense. Rather,
the number of charges and/or convictions
for sexual crimes prior to the index offense
has proven to be more significantly
associated with sexual re-offending
(Hanson and Thornton, 1999). In addition,
the problem of collapsing the two distinct
purposes of the NY RAG, to determine
risk of re-offense as well as risk of threat
to the community, is highlighted here.
WINTER 2004/2005
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As, independently, Factor 3 suggests that
an exhibitionist, with high numbers of
victims secondary to the high frequency of
their behavior but low risk of actual threat,
would receive 30 points in this category
while a sex offender who had committed
two contact sexual offenses against children
would only receive 20 points. And the
individual who has committed his first
sexual, sadistic murder against a child
would receive 0 points in this category. In
addition, more current studies suggest
that other, more relevant victim
characteristics relative to victims of both
index and past sexual crimes, such as
victim gender and the relationship of the
victim to the perpetrator, have been found
to be more salient predictors of risk for
sexual re-offense than the number of victims
resulting form the index offense alone.
Factor 4: Duration of offense
conduct with victim
Continuing course of sexual
misconduct . . . . . . . . . . . . . . . . . . . . . +20
The guidelines indicate that Factor 4 is
designed to identify a particular type of
pedophile who engages in sexual
offending behavior repeatedly with the
same victim. First, the NY RAG fails to
identify the literature in the field that
supports the notion that a continuing
course of sexual misconduct is related to
increased risk for sexual re-offense. In the
current literature, this is not identified as
a factor of note. Another problem is that,
although it offers no statistical method
for inclusion or exclusion of factors, the
NYRAG is conceptually understood as
attempting to capture sex offense
recidivism in general. It is not reported to
be designed to capture the re-offense risk
of a specific type of pedophile nor of every
subtype of pedophile identified in the
literature. Knight, and Prentky (1989),
for instance, have empirically identified
twenty-four different types of pedophiles.
As such, if the NYRAG is attempting to
account for the re-offense risk of one
specific type, it should clarify its purpose
or should account for the risk of all types.
In addition, Factor 4 could serve to
erroneously identify an incest offender,
who has a limited victim pool and often a
single victim, as a higher risk for sexual
re-offense and harm to the community
over a serial pedophile who perpetrates

6
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singular sexual crimes against numerous
unrelated, stranger victims. This does not
appear to be accurate according to the
current literature.
Factor 5: Age of Victim
11-16 . . . . . . . . . . . . . . . . . . . . . . . . . . . +20
10 or less, or 63 or more . . . . . . . . . . +30
Factor 5 as written suggests that if
someone is serially raping women between
the ages of 17 and 63, they either are not
at risk for sexual re-offense or can’t earn
points for their behavior on this measure
While perpetrating against child victims
is associated with risk for sexual offense
recidivism, as noted earlier, there are other
salient victim characteristics identified that
serve to inform risk prediction. In addition,
the literature does not support the
implication in Factor 5 that sex offenders
who target children under the age of 10
are equally at risk of sexual re-offense
recidivism as those who target elders,
although, understandably threat to the
community might be viewed as equivocal
secondary to the vulnerable nature of both
populations.
Factor 6: Other victim characteristics
Victim suffered from mental
defect or incapacity or physical
incapacity. . . . . . . . . . . . . . . . . . . . . . . +20
The victim characteristic of mental
and/or physical vulnerability does not
appear to be highly correlated with risk
for sexual offense recidivism. As well,
not having offended against a disabled
individual does not appear to function
as any type of protective or mediating
variable in potential for sexual offense.
Again, this factor appears related to the
possible threat of harm to the community
but once again it is artificially collapsed
here with risk for re-offense here. As noted
previously, other victim characteristics
appear to be more salient indicators of
future risk for sexual re-offense.
Factor 7: Relationship with victim
Stranger established for
purpose of victimizing or
professional relationship . . . . . . . . . . +20
Factor 7 artificially collapses two
distinct categories. In so doing, it appears
to mix apples and oranges but only allows
for one score. Research suggests that
individuals who target stranger victims

present at high risk for sexual re-offense.
There is no current data to specifically
suggest, however that those who seek to
establish a relationship with their victim
that arises “in the context of a professional
relationship between the offender and the
victim,” (SORA, 1997, p. 12) represent
equal degree of risk for recidivism. This
second category represents an effort to
capture those individuals who seek and
hold professional positions of authority
over children or others, (i.e. priests,
baseball coach, therapist, teacher, dentist,
doctor, etc.) with the intent of using their
professional relationship to sexually
victimize individuals. Combining both
of these types of perpetrators into one
category is problematic because they may,
in fact, each represent different levels of
risk.The NY RAG does not appear to be
designed to address the risk presented by
this, or other, distinctions among sex
offender types. However, failure, again, to
appreciate the distinction between these
two specific types of offenders can serve to
artificially raise an individual’s risk score
and/or may exclude other types of
offenders that need to be considered.
Category II: Criminal History
Factor 8: Age at first act of
sexual misconduct
20 or less . . . . . . . . . . . . . . . . . . . . . . . +10
Current research indicates that early
onset of sexual offending behavior is
correlated with sexual offense recidivism.
However, recent literature also suggests
that individuals between the ages of 18
and 24.99 represent an increased risk for
sexual re-offense. The NYRAG does not
account for the risk associated with those
sex offenders between the ages of 20.01
and 24.99, nor does it provide a theoretical
or statistical rationale for not doing so.
Factor 9: Number and nature
of prior crimes
Prior hx/no sex crimes or felonies . . +5
Prior hx/non-violent felony . . . . . . . +15
Prior violent felony or misdemeanor
sex crime or endangering welfare
of a child . . . . . . . . . . . . . . . . . . . . . . . +30
Factor 9 attempts to capture the
correlation between past sexual offenses
and other non-sexual crimes and their
relationship to risk for sexual re-offense.
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The problem comes when violent crime
and sexual crime are combined within the
same factor when in fact they represent
two distinct factors that should be
considered. Sex offenders differ from those
who commit violent crimes in important
ways and this factor again erroneously
makes them equivalent. A history of a
sexual crime(s) should be considered
independent of an individual’s history
of violent, non-sexual crimes and the
NY RAG does not offer any statistical or
theoretical basis for combining these factors.
Both, however, should be considered in
attempts to determine an individuals’
risk for sexually violent re-offense.
Factor 10: Recency of prior offense
Less than 3 years . . . . . . . . . . . . . . . . +10
The recency of an offender’s prior crime
within three years has not emerged as a
relevant factor for consideration of risk for
sexual re-offense in the current literature.
In addition, Factor 10, as do many of the
factors, lacks clear operational defining,
collapses non-sexual and sexual crimes into
one factor and fails to capture the temporal
construct of criminal recidivism and it’s
relationship to sexual re-offense.
Factor 11: Drug or alcohol abuse
History of abuse . . . . . . . . . . . . . . . . . +15

Contrary to popular belief, there is no
evidence that denial of responsibility for
one’s sexual offense is correlated with
sexual re-offense. In addition, the second
score on this factor artificially equalizes
an individual who has not accepted
responsibility for his offense with a person
who has refused (perhaps for legal reasons)
or who has been expelled from treatment.
First, accepting responsibility for a sexual
offense may or may not be related to
treatment participation and does not
appear to be so associated in the literature.
Second, according to the information
available in the guidelines, the committee
who developed these guidelines decided
not to include factors related to participating
in sex offender treatment in spite of the
statute directive to do so. This second
score, while again artificially collapsing
taking responsibility for a sexual offense
with treatment participation, penalizes
individuals for not participating in treatment while the NY RAG, as a whole, fails
to recognize participation in treatment as
a positive risk mediator.
Factor 13: Conduct while
confined/supervised
Unsatisfactory . . . . . . . . . . . . . . . . . . . +10
Unsatisfactory with
sexual misconduct . . . . . . . . . . . . . . . +20

Having a history of substance abuse
problems does not appear to be highly
correlated with risk for sexual re-offense
based on the current literature in the field.
However, substance use itself can be
associated with an increase in acute risk for
sexual re-offense. This, however, represents
a dynamic or changeable variable that
should be considered in managing sexual
offender recidivism.

The current literature does suggest that
offender behavior while confined can
provide useful information about an
individual’s risk for sexual re-offense. The
problem with this NYRAG factor, as with
so many others, is the failure to effectively
operationally define “unsatisfactory” and
the parameters of this factor.

III. Post-Offense Behavior

The guidelines do not offer any general
or more specific operational explanations
of the factors in this category. It is
hypothesized that the aim is to assess
dynamic or variable factors associated with
an individuals’ lifestyle following their
time-served for a sexual offense. This
category also has to be scored prospectively.

This category involves an assessment of
an individual’s conduct while in custody.
The guidelines do not offer much in the
way of explanation or operational
definitions of this section. The guidelines
do indicate that the post-offense behavior
factors are prospective factors and that
they are not weighted as heavily as other
factors. It remains unclear, however, what
methodology was used to determine the
appropriate “weight” of any of the factors
in the guidelines.
Factor 12: Acceptance of responsibility
Not accepted responsibility . . . . . . . +10
Not accepted responsibility/refused
or expelled from treatment . . . . . . . . +15

IV. Release Environment

Factor 14: Supervision
Release with specialized
supervision . . . . . . . . . . . . . . . . . . . . . . +0
Release with supervision . . . . . . . . . . +5
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re-offense. Yet they are scored at 0 on this
factor. In turn, those who may require less
supervision, i.e., standard supervision or
less, perhaps because of the nature of their
crimes, are penalized for being at less risk
to re-offend and at lower threat to the
community. Certainly a high-risk offender
who has no probation or parole to follow
him upon release may present at high risk
for sexual re-offense.. The way this factor
is constructed, however, does not allow for
the consideration of those who are at less
risk and who may actually require less
supervision as a result and unnecessarily
penalizes them
Factor 15: Living/
employment situation
Living or employment
situation inappropriate . . . . . . . . . . . +10
Factor 15 attempts to capture the idea
that an offender’s increase access to
victims, either through the work or living
environment needs to be accounted for in
consideration of risk for sexual re-offense.
This does appear to be associated with
recidivism risk in the current literature.
Once, again, however, the NY RAG offers
no statistical basis for inclusion of this
factor in this measure or for its relative
weight of 10 points.
Conclusion
Although defined as an “objective
assessment instrument,” there is no
indication that the NY RAG has been
developed based on standard best practices
of test construction nor does it appear to
have been scientifically validated or
demonstrated to be reliable in any form.
As such, there is no way to confirm if the
factors identified, operationalized, grouped
together and used in these guidelines are
associated with an accurate assessment of
sex offender re-offense and potential for
harm or threat to the community in a
statistically significant way. The stated,
but not demonstrated, “objective” nature
of these guidelines becomes further
compromised when, in an effort to consider
additional relevant factors associated with
sexual re-offense and harm, the directive to
eschew per se rules and “assess risk on the
basis of all pertinent factors” (SORA, 1997,
p.2) is applied in an overly enthusiastic and
broad manner.

Release without supervision . . . . . . +10
This factor appears to be based upon faulty
logic. Individuals who are released in to
specialized, high intensity sex offender
probation programs are largely those who
are considered to be at high risk of sexual

WINTER 2004/2005

l

7

NEW YORK STATE ALLIANCE OF
SEX OFFENDERS SERVICE PROVIDERS
NEW YORK STATE ASSOCIATION FOR THE
TREATMENT OF SEXUAL OFFENDERS
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A SEX OFFENDER’S

Guide to Recovery

(The following is a description of a website. The views and
statements of the author are his own and are not endorsed
by the editor, NYATSA, or the Alliance.)
”A Public Service Web Site Dedicated to Protecting the Public by
Helping My Fellow Sex Offenders Know of the Requirements of
Megan’s Law; How to Meet Them in California, as well as how
to obtain counseling and professional help worldwide in
overcoming sexual compulsions and handle crises responsibly.
Last Updated: July 4, 2004 (How to remain in compliance if
on a trip where you aren’t staying long-enough to register
anyplace? See that question under: When Are We Required to
Register, below.) This Site Will Continue To Be Updated as the
Law Continues to Change by Legislative Decree or Court
Decisions.” This site can be viewed at:
www.calsexoffenders.net/pages/769214/index.htm
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SAVE THE DATE
Tenth Annual Conference
May 5 and 6, 2005
Crowne Plaza Hotel
White Plains

See you there!
Our way of saying “thanks” for your support
All current NYSATSA and NYSASOSP members
receive a one year FREE extension of membership.
Your 2004 annual membership fee
now covers you for 2005! Enjoy!
For inquiries and/or address corrections,
contact: NYSASOSP@nycap.rr.com

